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SUMMARY

14:003

These Reply Comments are submitted by Concerned, MunicIpalities representing directly or

indirectly literally almost every city and county in the U.S., with apopulatio 11 ofapproximately 260 million

people located in all fifty states.

The three Petitions in this matter deal with specific situations in thrc:e cities in Ohio. However, the

providers' comments provide no information on matters in ~ese three ,cities. Instead, the providers'

conunents attempt to convert this case into anotice ofproposed nilemalcing onright ofway matters and turn

this Commission into a Federal Franchising Authority and Fede:ral Right of Way Management Authority

for highways nationwide. Congress did not grant this authority to the Commission (see below). The

providers' comments should have been filed in this Commission's 1999 Nolicc: ofInquiry on Right ofWay

Management matters.

Relatedly, this Commissionand the courts have saidrep~tedly that :;he proper way to proceed under

Section 253 is first to detennine whether there is a ~(prohibi1ioli or effective prohibition" on entry under

Section 253(a). Then, and only then, does the analysis proceed to~whetherth;:matteris protected by Section

253(b) or (c). The providers improperly ignore this consistcnt (ind correct) construction ofSection 253 in

their effort to tum the Comroission into a Federal Right ofWay Managem1mt Authority.

Because the provider comments did not relate in any way to City Signal or the three COJllmunities

in Ohio (but instead described their claimed experiences elsewhere), thl!y do not sUPJX>rt the esse11tial

predicate for Section 253, namely that thcre has b~n a prohibition or effec:tive prohibition on entry ill this

ca3e. Thus, the key requirement for application of Section 253 has not been met or advanced by the
!

providers' comments.

COIlCerned Municipalities Reply Comments
February 14,2001 CS 00-253, 254, 255
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The three instant disputes involve where a line is to be placed in the right of way, and thus

indisputably relate to right of way management matters. They fuus fall within Section 253(c) of the Act

where Congress has expressly denied this Commission jurisdicrtion (and :instead has left matters to the

Federal District Courts). Theproviders impermissibly attempt to convert aright ofwaymanagement matter

under Section 253(c) into a claimed "delay" in issumg approval Under Secl:ion 253(b) so as to bring these

cases within the Commission's jurisdiction. This is not allowed!.

Concerned Municipalities call this the "truculent two-year old"apprt)ach where theprovidersbelieve

that ifthey say "no" to any city right of way management or compensationTequiremcnt long enough, they

can create a delay, which (they claim) then gives this Commission jurisdiction lUlder Section 2S3(b). Thus,

the providers attempt to read Section 2S3(c) out ofthe Act and subvert the (;ongTessional intent, which was

crystal clear - this Commission is denied jurisdiction over right of way management and compensation

matters. The prOViders cannot create Commission jurisdiction simply by r·:fusing to agree to right ofway

management Or compensation matters.

For the Commission's infonnation, Concerned Municipalities show that any claimed ~'delay"

problems are minuscule (for example, compared to <Jver 30,000 ~unicipalities nationwide) and that many

claimed delays are self inflicted or caused by provider incomp~tence. This includes providers providing
I

incomplete information, applying for permits for streets that ar~ not even located within the municipality

in question (!) and knowing little and caring less about local and state law application requirements.

The (erroneous) information provided by the various providers on the claimed cost of

undergrounding is not relevant to these matters which involve the specific CI)Sts City Signal would incur for

the five specified locations in Cleveland Heights'and similar locations in V{ickcliffe and Pepper Pike. It is
I
I

the cost of undergrounding in these specific Situati~ns, not gen~ra1ized (bllt incorrect) statements ofcost,

that are at issue in this matter.
'I

Concerned Municipalities Reply Comments
February 14, 2001 CS 00-253, 254, 255 ii
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ConcernedMunicipalities would point outthat the providers' claimed cost information is misleading.

For example, their figures grossly understate the cost of aerial cQnstruction (often in the range of$20~OOO

to $30,000 per mile); ignore the fact that undergrounding costs cau be as low as in the mid to low $20,000

per mile (such as by using various low cost alternatives, e.g., fiber lines and sewers, or plowing lines

underground), Industry commentators also focus on only the initial cost ofline installation and ignore "life

cyclc" costs where underground lines have an advantage becau~e underground lines are not as subject to

maintenance and replacement costs due to the ravages ofweather, winter ,::torms~ lightning, falling trees~

over height trucks, fires and automobiles bringing down utility poles as aerillllines. Finally, the providers'

comparison of the cost of installation of the incumbent's aerial ~a: lines versus the provider's

underground iibm: lines is ludicrous because it fails to take into account thc~ vast different in bandwidth or

canying capacity between the two. If cost without performance:was the relevant criteria, airplanes would

stiH be fabric covered biplanes and we would still be driving Model T's.

On the cost issue. City Signal's lines extend throughout alarge area (according to its Comments, all

ofNortheast Ohio~which extends at least a hundred miles north to south and a hundred miles east to west).

It is a certaioty that City Signal has agreed to place its lines underground at various places in this large area.

To the extent it has done so it has demonstrated that the costs ofUndergroU1'Jlling are not prohibitive. In this

regard, the Federal courts have recently rejected several recent Section 25:l claims by providers expressly

due to evidence that the provider. in fact~ had agreed to the restriction it la1>.~r decided to challenge. These

cases show that it is desirable, ifnot necessaty, to have a contested case hearing to investigate City Signal's

undergrounding agreements elsewhere because they will likely show that th(: claimed "costprohibition" does

not exist.

FinalJy, requiring new and rebuilt utility lines to be placed underground is competitively neutral~

nondiscriminatory andpromotes thepublic safety and welfare. Most downt':lwn areas and commercial areas

Concerned Municipalities Reply Comments
February 14, 2001 CS 00-253, 254, 255 iii
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have utility lines underground specifically to protect the public safety and welfare from the hazard caused

by falJjng poles and wires - the more lines on the poles the lower they are on the pole and the greater the

risk they will sag and be snapped by a passing truck propping the'poles and live wires into the streets. This

is a basic reason lines are placed underground.

"Progressive undergrounding" (requiring new and rebuilt'hnes to go underground) is all appropriate

municipal response to the problems caused by aerial lines - it costs less onl y to underground lines as they

are rebuilt or replaced (rather than requiring lines to be placea undergrOlmd today and later incur the

additional expense ofreplacing them). Progressive undergrounding lets !!!!lTket forces operate so that the

lines that get placed underground first are those that have the highest return (:~.g., reach the most customers)

or are least expensive to place underground. Progressive iundergr01Jtr.lding defers the expense of

,
undergrounding and spreads it over man)' years, thus conserving teleco11'm:,.unications provider funds. At

the same time progressive undergrounding prevents the construction ofacilditional aerial lines that would

only make the problem worse.

Even a progressive tmdergrounding policy will generally affect an incwnbent provider more than

new providers because the incwnbent not only has to replace old or deteriorated lines but (as the providers

admitin their cormnents) the incumbents are engaged in amassive upgrade o.ftheir facilities to compete with

the new providers.

The new providers, in fact, are seeking a competitive ad~antaieby having this CoIIlIllission adopt

n federal policy requiring all utility lines to be placed underground at the same time, thus forcing the

incumbents to encourage large costs.

COtIcemed Mlmieipalities Reply Commel1tS
February 14,2001 CS 00-253, 254, 255 iv



02 14·01 17:50 FAX 616 336 7000 VARNl'M RIDDERI~G

TABLE OF CONTEN1!S

lJ 007

I. INTRODlTCTION 1.

n. SECTION 2!3(c) PROVIDES A SAFE HARBOR EVEN II' THERE WOULD
OTHERWISE BE A VIOLATION OF SECTION 253(8) 3

In. THE COMMISSION BAS NO JORISDICfION OVER MATTERS UNDER
SUBSECTION 253(c) 5

IV. THERE IS NO PROHIBITION ON ENTRY lJN])ER SECTION 2S3(a). . 7
A. There is No ProhibitioD 011 EDtD' J , Result ,lfAdmiliistrative Delay7
B. There Is No Prohibition to Entry Baseslou th'i~ Kela1in Costs of
UtdearoundiD& and Aerial , , 15
c. City Smull's Aereemeot to Place Ia LiBes UI!demODDd lu Other
Locatiou Belies Its Contention 1111t Such a Requir4~!Deut Is An Effective
ProhibitioD To Egtry , ,." 20

I

V. COMPETITIVE NEUTRALITY AND NONDISCRIMINATION 22
A. The Comoetitive Neutrality Rules Allow for J~. ReasoDable Distinctio.n
UDder these CircgmstyceJ , .. : , 22
B. RegnjrJn2 New aDd Rebuilt Lines to Go UDd'~r&TOUDd is ReuOIlable.
................................... : . . . . . . . . . . . . . , , . , 24

VI. CONCLUSION , 30

CERTIFICATE OF SERVICE , , 31

CODcem<:d MUDicipalitics Reply Comments
.February 14,2001 CS OO~253. 254,255



02 14.01 17:50 FAX 616 336 7000 VARNrM RIDDERING :41008

Beforetbe
FEDERAL COMMUNICATIONS dOMMlSSlON

WubiugtoD, D.C. 10S!4

In re City Signal Communications, Inc. Petition for Declaratory )
Ruling Concerning Use ofPublic Rights of Way for Access to )
Poles in Cleveland Heights, Ohio )

In re City Signal Communications, Inc. Petition for Declaratory )
Ruling Concerning Use ofPublic Rights of Way for Access to )
Poles in Wickliffe, Ohio )

In re City Signal Communications, Inc. Petition for Declara~ry )
Ruling Concerning Use ofPublic Rights of Way fOT Access ito )
Poles in Pepper Pike, Ohio )

REPLY COMMENTS OF
CONCERNED MUNICIPAILITIES

I. Il'l"'TRODUCTION

CS Docket No. 00-253

CS Docket No. 00-254

CS Docket No. 00-255

Concerned Municipalities ("Concerned Municipalities")!, by their attorneys, hereby file

JConcemed Municipalities consist of the following municipalities ,::nd municipal organizations:
National:
Alabama:
Arizooa:
California:
Colorado:

Florida:
IlIinois:

, MichieaJl:

National Association of Counties, Natio~ League ofCities
City of Auburn
City of Mesa
City ofCerritos, City of Concord, Imperial County
City and COW1ty of Denver, City of Lakl!:wood, and Greater Metro
Telecommunications Consortium consis~g ofAdi~ms County, Arapahoe County,
City ofArvada, City ofAurora, City ofBIigbton, Cil:Y ofBroomneld, City ofCastle
Rock, City of Cherry Hills Village, City of Commerce City, City and County of
Denver, Douglas County, CityofEdgewil~eI',City ofEnglewood, Town ofErie, City
of Glendale, City of Golden, City of Gtr:enwood Village, City of Idaho Springs,
Jefferson County. City of Lafayette, Cio/ of Lakcw ood, City of Littleton, City of
Northglenn, Town of Parker, City of Sheridan, City of Thornton, City of
Westminster, City ofWheat Ridge
City of Coral Gables, City ofTallabass~

City of Chicago, City ofBatavi~ Vil1ag~of Lisle, City ofMarshall
City ofDetroit, Ada Township, Alpine Township, Ci ty ofBelding, City ofCadilIac,
Coldwater Township, City ofCoopersvil~e,City of East Lansing, Genesee Charter
Township, Grand Rapids Charter TOWI1~hip, Hollimd Charter Township, City of
Kalamazoo. City of Kentwood, Laket0,wn TOWllllbip, City of Livonia, City of

1
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reply conunents in the: three above-captioned proceedings. Concemed MUnicipalities represent,

directly or indirectly, almost every city and county in the U.S., t'.Od thus a population of

approximately 260 million people located in all fifty states. :This broa.l range ofmunicipalities is

filing these reply comments due to the importance of-several major iSSlles.
I

• The Congressional denial ofCommissionjurisdiction OVI;! right ofway management

issues and to reject the providers' attempt to~tum this Commission into a Federal

FrsIlclrising Authority and Federal Right ofWay Manag(~lDent Authority for all state

and local highways nationwide.

• The improper attempt by the providers to gCl far beyo~d the limited. facts of these

three cases and duplicate and repeat the Commission's recent Notice of Inquiry on

right ofway management matters.

Marquette, City ofMonroe, City ofPlainwell, City ofPortland, PRQTEC (Michigan
Coalition to Protect Rights of Way), ~ity of S,.>utb.field, Tallmadge Charter
Township, City of Walker, City of Whitehall, City 'I)f Wyoming, Zeeland Charter
Tovmm~ .

Missouri: City of St. Joseph
New Muico: City of Sante Fe, Town ofTaos
Nevada: City ofHellderson, City of Winnemucca
Ohio: City ofCincinnati, City ofDublin and Oh,io Municipal League which is a voluntaly

association which represents the interests :ofits membership ofmore than 600 cities
and villages in the State of Ohio

Texas: City ofHouston, City ofFort Worth, Tovyn ofAddi:;on, City ofCarrollton, City of
Grand Prairie, City ofHuntsville, City ofMcAllen, City ofParis, CityofPlano, City
of Victoria and TCCFUI (Texas Coalition of Citi(~:3 on Franchised Utility Issues
consisting ofapproximately 90 Texas municjpalitie~i)

Washina;on: City ofBellingham
Wisconsm: City of Waukesha

Concerned Munlcipalities Reply Comments
February 14,2001 CS 00-253, 254, 255 2
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i
• To correctmisleading information fromlproviders that un·dergrounding is much more

expensive than aerial construction.

• The purported delay objected to :by bty Signal is a non-issue (created by the
, I

I

providers in an improper attempt to conferjurisdiction or, the Commission), with the

real issue being the undergroWlding is~ue.
, I

. I I

• Requiring only new and rebuilt Iin~ to be placed underground is competitively

i
11. SECTION 253(c) PROVIDES A SAlTE H~OR EVEN IF THERE WOULD

OTHERWISE BE A VIOLATION OF SECTION 253(8).
, I

i
Section 253 ofthe Telecommunications Act ofi1996 ~bodies t'NO different and sometimes

!

competing public policies. On the one hand, Congre~ sought to enC01~!rage the entry ofmultiple,
I

,1 I

competing telecommunications providers into local ~arkets; On the other hand, it sought to do so
'r '

I i
without infringing on the traditional rights of state an~ locd govemmc:ut5, particularly "in the area

, I

'i I

ofpublie right ofway management See reG Ne~ ybrk, Inc.. et. al. v. City ofWhite Plains) 2000

I :

US. Dist. LEXIS 18465 (S.D.N.Y. 2000), at ·1l~13. :The result of Congressional negotiatioD and
, ,

compromise is our present day multipart Section 2532 .
I I •

Subsection 2S3(a) addresses the first ofthetw~ public policies described above. It prohibits
I

any state or local requirement that f'rnay prohib~t ck h~~e the bffect ofpwhibiting" the ability ofmy
" '

provider to enter the local market for telecomnlunl~ationS services. Concerned Municipalities
'I !

Wlderscore that the standard is stated in terms of;a p~"hibit?n. Mere incoDvenience, mere added
.! ,

: I ~
cost, and even mere delay, by itself, does not mec~th~ relev~tstandard. The statute states that the

;)

Concemed Municipalities Reply Comments
February 14.2001 CS 00-253,254, 255
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Concemed Municipalities Reply CommeJlts
February 14, 2001 CS 00-253, 254, 255

,
I

regulation must actually prohibit or bave the effect oi1rohibiting entry. It must act as an actual or
·1

effective bar to entry. Any other language only dilu~ this intentionally rigorous standard.
I

But even ifa challengerhas established that aT~lationprobibitll orhas effect ofprohibiting
I I. I

entry, it has not established a basis for a CoInmiss~on intbIvention. In enacting Section 253,
,

Congress sought to preserve the historical right of sJe and local government! to regulate for the

I :, . I
publlc health, safety and welfare. Congress thus created and'establishec1 two separate safe harbors, I :
in Section 253. Subsection 2S3(b) provides that nothing in Section 253:

,

I

" ... shall affect the ability ofa State to iri1Pose~ on a c::ompetitivc:ly neutral basis and
consistent with Section 254, requirements ilecess~I)' to pre!.erve and advance
universal service, protect the public safety and jwelfark, ensure the continued quality
ofteleeommunications services, and safeguar~ the rights of consumers,"

In Subsection 253(b), thc emphasis is on state r~aiory authority. Subsection 253(c) - which is
, I '

more appropriate to the present analysis - directs its attention to the Blore particular issue of state
!
!

and local authority over the management ofpublic rights ofway. It prclvides;
, I

"Nothing in this Section affects the authoritY of a :Statc: or local government to
manage the public rights-of-way or to require tau and reasonable compensation from
telecommunications providers, on a competi~vely *eutral and nondiscriminatory
basis, for use of public rights of way onl a no:tldiscriminutory basis, if the
compcnsation requiTed is publicly disclosed b~ sucb;government."

I
!

Concerned Municipalitie&recognize th.8tthe Cpmmission's approach (and that ofthe courts

as well) has generally been to consider first, whether~ehas been a violation ofSubsection 253(a)

and, ifso, to then shift the burden ofprocfto the govJmenta,I entity to (~stablisha safe harbor under
!
I

Subsection 253(b) or (c). See, e.g., In the Matter ofBromQtion of Con!petitive Networks in Local
,
i ;

Telecommunications Markets. et. al., Notice ofPropo~edR.ulemaking mld Notice ofInquiry in WT
I

" I
Docket 99-217, Released July 7, 1999, at p, 41, jn 18,15. Indeed, Conc~~medMunicipalities follow

I
I

4

I
I

I
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that format in the analysis ofparts N and V bel~w. Nonethcle~s, it would be equally appropriate,
,

from a logical perspective, to begin the analysis 'with Subsections 253(b) or (c) because, if they

apply, there is no need to review the situation uitder Subsection 253(aJ! The analysis is moot. If

Subsection 253(b) or (e) apply (and the standards are met), Subsection :Z53(a) is irrelevanU

, !
Ill. THE COMMISSION HAS NO JURISDICTION OVE:R MATTERS UNDER

SUBSECTION 253(c).
,I

'I'

Some ofthe commentators also seem to ~~Yeal a misunderstanding ofthe jurisdiction ofthe
, :

Conunission. Both the express language of the ~ct, as well ~s its legislative history, make it clear

;, I

that the Commission has no jurisdiction over right of way management issues under Subsection
, ' ,

253(0). Those issues are reserved to the local feid~rai district courts.

The Petitions in this matter seek to have tl1e,Co~ssi~nexercisE: its preemptivepowers over

I' ,
certain local ordinances whichrequire undergrouhllingofcable in certain geographic sections ofthe

communities. In so doiug, Petitioner (City Sign~~ is invokin~ Subsection 253(d), the section ofthe

Act that accords the Commission its power of:preemption. By its eJ;press tenns, however, that

',l I •

section only pennits the Commission to preempt any legislation and lequirements "that violates

2Regardless of which approach is taktm, it ~ clear that~ of the Comments" such as those of
MFN, are clearly inappropriate. Rather than funk the~ coio~ents to tbH facts of this case, they have
submitted comments that purport to air grievances aM Wrongs a'llegedly eJ,perienced at other times and in
other places of the country. Such broader eommen,ts should have been fill:~ in the Commission's earlier
NOr on right ofway matten. Notice ofProposed Ru1empi apd Notice Q!"InquUy in WT Docket 99-217,
and Third Further Notice of PrQPQsed Rultm'!!JppgimCC Dock~ 96-98, FCC 99-141, adopted June 10,
1999, released July 7, 1999 ("WirelesslRight ofW~y d~er"). 'To raise these issues now is to give such
commentators "two bites ofthe apple," and iml'ennissib~y expand the SC01',;, ofthis proceeding beyond that
which was intended. '

Concemed Municipalities Reply Comments
February 14,2001 CS 00-2S3, 254, 255 ..~
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I I

SUbsecti~n ~53(d) c,onspicuolt~~ly omits any reference to
·1', '

I
!:Subsection 253(a).

Subsection (a) or (b)" of Section 253.

, (,,'
"

The legislative history to Section 253 makes it clear that this omission was intentional. The
:1"· '

. , ~ ~:' ;
original Senate bill conferred comprehensive p~mptive powers over prohibitions on entty. The

I, i I

: 1"1; :

Senate, however, adopted (by vote on floor of~ ~enate) ~ amendment sponsored by Senator
:. f ~~: I ~

I r I ,~

Gorton (R-Wash) that limited the Coromission'spreemptive authority,2lnd revisod the language of
, : 1::

1
,. :

Section 253(d) to read as it prescntly does. Spe~gin support oflris amendment, Senator Gorton

confirmed that the purposeofthe amendmentwas ~b ~hsure pr~eTVation nflocalgovernmentcontrol
'I

;. ~

Concerned Municipalities Reply Comments
FClbrnary 14,2001 CS 00-253,254,255
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I

Concerned Municipilliti~Reply Commenlll
Februmy 14,2001 CS 00-253, 2S4, 255

1:'1

that each right of way situation involves U;'iqU~~ 4cal ci~cumstance;~ and conditions, and that
II'" I I
jj:' ,

therefore only local jurisdiction would be approp~e to adjtidieate the:;e types ofdisputes.
III~

In this situation, there can be no doubt but~~t ~e re~tion Cj~>' Signal is challenging, i.e.,
, ilii' i i

requiring undergrounding ofcable in certain;partS!bfthe community, and the relief it is requesting,
11'°'
il· 1

;(;"'1 i •

i.e., allowing "aerial" construction of lines in all t1;ies~ cities~ involves the exercise of II very basic,
'II" I,

fundamental right-of-way prerogative. ItinVOIV~~O~ingl~s than a de:termination ofwhere in the

right-of-way aline is to be located. It is difliCU~b \hink oCany deci.'ion more inherent or more

essential to right.cf-way management. Indeed, lCPmmiSSion itselfl1as acknowledged this fact,
, IIi'",

having quoted with approval the portions ofthe 1~~slativehlstory whic~h expreS$ly include, as one
!J:.' ,

ofthe examples ofpennittedrightofwaYmaOagelli~t,"[r]equiring a C<Impany to place its facilities
iJiL ' ,

undergroWld rather than overhead, consistent ~th' the requirement:, imposed. on other utility

11
'1', "I': ,

. ;~~ " :.' i
companies." Wre Classic Telgone. Inc., II FGiC ~cd. 13082 (FCC (996), at Paragraph 39.

The challenged regulations ,fall sq~i within Subsection 253(0). The Conuniasion

consequently has nojurisdiction under sUbsectiO~I~53(c), and is therefore without authority to grant

"I .

the preemption requested in the Petitions. I:;, .j' ,

, I '~.' , , I

IV. THERE IS NO PROHIBITION ON E, ." ~y ~~ER SECTION 153(a).
, iii

A. Th . No ro • . ion oui E i,ll"~ a Res~)t aiDistr,tive Delay.
. :,' j/!;:'

The Petitioner, as well as the number o~i~dcommentato~ hilve contended that Section

253(a) is implicated because Petitioner all~ed~i~erienced some dday in the processing of its

I :i~ I I I

'," • j

Il\1, :
l~ I

'", '
!~, : .!

1',

Ii,
,I·' ,
"iii
j~ I

it
!fi:· :'
:~

!I-'! Ii
if':I:
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Concerned MWlicipillitics Reply O>mments
Febnwy 14, 2001 CS 00-253, 254, 255

,

applicationfor a pennit.' After as.erting tbataJifiedperiod oftime bas elapsed. for whic;h these

commentators ascribeblame and liability to the m~CiPalitie5J'the comml:ntators thenconclude,!PJQ
~, ~ ,

~ that such delays constit:ute a prohibitionIon entry.' In reaching this conclusion, these

I '
commentators neglect to address a number of critical steps ill the analy!Ois.

I ~

Fif!;t. inmany cases, delays in the Plocess4g0faPPlications for permits are selfimposed by
I '

the applicant. Virtually every municipality can po~t to situationswhere applicants mayhave timely

filed their application, but have failed to proviiall of the required information or supporting
'Iill

documentation. The courts have held that such tlJmgs as a d~cription Clfthe proposed geographic
,i :

area, the proposed construction schedule, a m~pof the proposed ll,)cation of the applicant's
, Iii'

telecommunications system, and infonnation~g~ ownership ofthe l.pplicant and identification

of affiliates, are all appropriate and relevantinforlnation necessary to tfle management ofrights of
,;

'j ,
way. See, e.g., TCO New York. Int. et. al. v. CitY of White Plains...J:Jew Yor~ 2000 U.S. Dist.

, ,I' ,

LEXIS 18465 (December 21,2000), at "'25.:Citi~~Bell South v. The (ity orGonl Spripgs, 42 F.

Supp.2d. 1304, 1310 (S.D, Fla. 1999). Any auJg~tionof "administrative delay" should only be

measured from when all required informatio~is slpPlied. The onus for any incomplete application
,. J:

ought to rest on the teleoommunications pro~ct#~ not on the city.
, iI'

The Commission should be aware~o~nwhatproviders claim are "municipal delays" in
, !I .. , .

fact are caused by the providers. For example,:,soinc of Concerned Municipalities have had the

experience of dealing with a provider who~~~l1Yno idea of the geography of the area: The

',"! ','I ,

~The allegation of"administrative delai'sh#a'be kept distinct froI 0. the allegation ofaPro~bition
on entry based solely on the alleged added cost ofUllmergroLlliding the cabk This Subsection A addresses

" I'l
the former while Subsection B of these Reply Commcl1ts below addresse~l the latter.n "

iii:
.!i '
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I

II: ' .
provider has the municipality (or streets within it)l~+Eus~with anothc:r municipality hundreds of

miles away - and persists in this confusion. nie I~roviders in these instances have sometimes
Ii:

complained ofdelays - yet they are: oftheir oWn 4aij.ng, as the municipality explains to them, and

explalns again, that the: mumcipality is not loc'ated~~ere they think it is.. and that the highways they
I I' .'

claim are w;tltin the municipality are in 1lict lacat1hundreds ofmiles away.

Related problems derive from what.IDa Ic!iaritably be called "incomplete information".. ~ I '
j ;.

supplied by a provider. One glaring exam~e isja,:+ational:provider who submitted a pUtported

"application" for apermit to build lines in the righ~ ~tway which had to lnclude amap oCthe streets
: J!'" ,. I; ,

to be used. The proVlder'S"map" was sketched 0' tpeback ofa paper r('istaurant placemat, was not
iii·

. I I~ .
to scale and in several places had "COrrectiOllS" inl the form dfyellow sti.cky notes covering up and

changing various pam ofthe map! Otheqmts ~1re applicalion we'. similarly deficient The

provider had the gall to complain when the 'n1~cfp8lity threatened ttl reject the application as

administratively incomplete(although it laterrefilHrth a Pl"Per appli,ation, which was granted)!

Other times the provider has not been aivailable when questions arise or it needs to be
.. i J'. .

contacted. Municipalities have sometimes~ tlie ~r~blero !ofkey contact people being absent or
.; ! 11;

otherwise Wlavailable for one to two weeks. , , I ~ ,

One frequent cause of the problems :Cand re1rS) w~ch providt~rs ,cause themselves result

from their use ofnational or r.gionallaWY~or dott~tan"ito obtain local permits aDd approvals,

even though the lawy,,/consultant has litt~ ~~e ofthe projOCI, geography of the area in

question or state or local legal requirements.! ExJ~l~ include:
: I ~.; I

ij "~ !,

'! I

~
;

I~ ,
,1 I
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• Having no idea of municipal:bo~Les of the area i>1 question, generally or in

relation to the project, sucht~ thlrcipality that i, approached fur an approval

municipality. As one example, ~'f*provider wishes to build lines in or near
I . t I
, . ~

mwricipalboundaries, a line rMyb j; the municipality ifit willbe on the north side
I. '~ ,

ofa boundary line road, but iri a d

l
~~ent mu1ucipality i. rit is on the south 51 de. In

F . ~

other instances the providerh~ eilb ;i its line:(or the municipality) misplaced, such

th th ed lin d 'h~ I ~ 'fur nl1 h .. ai' that e propos e oes' i ot jP ,~ear to go oUe;>" t e mumclp tty, yet e

provider still insists on a lobI e 1!1 it - at least until the municipality spends
! ·il '

significant time doing work ~e J; . der should have done to try to get the line
.t ' ~ :

correctly located on the map.,~'So all can agree whether ,:.r not it passes through the
! "I' 1.;

muniCiPality.:,.., ~ ,
, 1 ~ ,

Using unqualified personnel;; wherej! often the respom: l; to problems such as the

'~I p
preceding is along the lines of "I"usi work here. I WlLS told to get a pennit from a

" I, '
"t

list of municipalities for ouihine A tti B" even though it is obvious to the
'j Ii i

II I:
municipalities being approac~ed i!the list ~s mcorrec1.

Lacking a basic knowledge o~sJe ~ locai legal req1J,irements; for example. not

knowing suoh fundamental.i .. tl fact that, under the laws of a given 5!a!e,

telecommunications franchi~L1banted 'by cities (not counties), and that in: ~ ,

addition engineeringpermits:.ave ~e obtained from the state highway department
~ ~.' ~
, , l,

for lines to be built on state hjgh: ~ (and ft~m local road commissions for county

·t
,!! '

~
II
:.

, I

~
i

i;
jf
J
Ii
II
Ii
j'

,n
'l~
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roads and mom cities for cityL: ): Ikminor oxampl. 'Of such lack ofknowledge
" f ': I, , I

ofstate law is sho~ by the Corm I t: ofAdelphiaBusiness Solutions in this matter

where it states that under ~iC '~ ari. ,law municipalities "are required to grant
~'

te1ecommunicationspro~j·,.,:,;isl,'iontoC9ns1ruCt in'horights-of-waywithin90

dAys ~f a req~est..·'4 In ract!:,e.,] m;esays that a mU11::i.cipalio/ must "approve or

deny' an apphcanon for aP't t: 9? days. :MCLA 484.2251(3).

Where state law allows muni~iPJti~ to charge provid l1rs for both the "fixed and

}+1" ,variable" costs of streets theJ:':ro ~ .~ us.s, arguing that. they only have to pay the
" ,I, '

"incremental" or variable po,~'ani::f~u~h Costs.

Applying for franchises or p~i" n~w~ with the intention of "banking" them for

future use; Le., where there is~no :~ teht ~ ,actually build lines or provide service in

the itmnediate future. In Je ~l~~ it 'is often difficult to get the specifics

ne<:Usary for a municipality~ ::1.t ~I" what slreetll will the lines be built

on,when willrequiredins-+::v~ank1 bondsbe provided, who actually will
.,:", I· :

be building the line, and the like."j:· :
.~ :\1 :,' :

.. dl- :'i' :, I

Even where there are true delays ~fe~.~et~s:1t 0t administrative inefficiency, there are

often othor contemporaneous factors lit p~ ~C~:~u1d have delayed the provider's projeot

anyway. If, for example, a provider hadt1LHploie arrangements for financing, or had

perhaps failed to lineupneceosarysubeon~~cOn.truction. d:"" eouldbo (and often ore)

situations where the construction project ~1~,~~e:beOll delayed i. a'!V """",, regardl..s of
:1 Iii :','
;: ii! :

":J' Iii 'i
I' ;!~' '.II .;: i '

4Comments of Adelphia Business SOlu~rns;~,J ilf p. 6.

Concerned Mumcipalities Reply Comments ,,''I : i): ' I:!, ' •
FebrulUj' 14, 2001 CS 00-253, 254. 25.5 ' .i' f I ~ I , i

::::1 !!I I,; ,I .

.: . :jj ;(!

:.'. ii: I!
~ 'II , I.'

'It ::,1

iJ; I,i I
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I
'I,

1iii II'! ~, ,
!:II ~ III1 ,I :.:

whether there was a contemporaneous delay':~n t~ ~art;ofmunicipa1i1:J.!:s. Attempts by providers
I1I1'I '11'1 !,;
: ! ' :I' ~I ' '

to put the entire blame on municipalities £0.. 11'1 admihi.strative delays simply ignore the reality of
!!I 'II'"

construction work, and the fact that at any ~enl~~~~ in: time there C<luld well be a multitude of

factors (completely Ilp8rt from anything.of d~! fr iail. to do) wbi<:h would have the elfoe' of
n ,,'I,. ,

delaying the project. It is simply unfair and :'i
l

'~, ti~ ~o~proViders to '~f"ln" all ofthe problems and
~r1',1 I '

challenges they face on "administrative dela~I'." Ilil!'I!;! :. I'

III ,I ( ,

.
'!'1.' 'I' '\' .. 'iili :iil;' I; :

In addition, many of the conunents1:ff ~e, f~videts seemed to be operating under the

. . jl ~11' 1,1. ' "admi· . d 1 d
erroneouspresumptlonthatanyprocessmg~eat;; to~stltutes mstrahve e ay:' Conceme

'" III ~ I
Municipalities submit that some processing t'lle in. r.evi~.ing applicatkns is inevitable. Providers

'I' .", fIII . ,_~, ill,: ~, ,
have no right to expect or demand immediaiCf.I~I*,:I:ohn~ oftheir applications. The amount oftime

_I I liP, 1

required will, ofcourse, depend somewhat o~ the:l~iJ a~d complexity (lfthe proposed project, and
:.lill ill I 'I

the degree ofanticil'ated disruption OfthepJtuc '~-~J:~fW~Y, The iDllustrycommentatols make
!'Ii "'i~l:'-N' .1 ",
i~IIIii'", ,

no attempt to factor in such consideratioDS. ~!r-a~~r~: th:~y silnply assert that a particular period of
f

t
'. 1,1

1
,1, ,

tim. elapsed between when !hey submitted'! e ~p.~ckion and when it was approved, and then
,I III! II'

immediately jump to the conclusion lbat itli~i~ an "unreasonable" harrier '0 entry. The

imp_ion i. that a munieipality simply sat ~i~IW.li~.'.,atio~. The reality is that (in all probability)
'~~i . 1'11 1

' :,. :

the municipality and the provider were in~ucJ dilaIdgwith one ano~~tler in an attempt to resolve
,if til 1,Ii' ::1,

any number ofcomplex issues raised by the ,:t!rojd~t! ,This is ,certainly true in the City Signal cases,
,i,i'iilii,} , .

where much ofthe so-called "delay" result " ~o~¢tt)fSignal's disagr,;;ement with the cities' right
'I "I"

of way requirements. The fact is that a ~~iic.el•.!~f'i I~.;ime :of several months may well be very
,I~ : 1,1" . ,:

appropriate. Indeed, ifthe speed with WhiCh.,L. ap,p.iil!-l~ .. 'ai~.on isprocessed is critical to the economical
':i~1 'Ii!' Ii

".I~·'1 •,"!.! .1 ." I;' ,
•"'I!I! :' '
ii' ,!i" i

;i~ l~ I
;i~. 11

1

'1,'
,,iii Ii'

,I,· iii ··,i
.i~.,! '1';1111 ,
';~I i:
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viability ofa project (as some of the conune~+to~ ti4ve ~uggested), the't it would seem reasonable

to inquire as to whether the provider could nb,1~ hayIelntiC
1
! ipated l'otenti~l delays, and submitted its

': 11 ! ' ,I

application earlier in the project cycle. The ~int! is' ~ha~ at least some delay is to be expected, and

that in many cases, the alleged adve"", effJIofll~:~Oldhave been minimized or avoided with
i!1 I:: Ii '

proper planning on the part of the provider"; I, i
Speaking genemlly, there do not~ to,rj~Clinl proble".,. regarding local approval.

~I" i I

fOT telecommunications facilities. This is sh i
', by: ~subple compariscm ofthe minuscule number
Ii, 1 :. II

ofcomplalnts and lawsuits by providers reg#mll'n~ ~,\h ~,'atters when c<lmpared to the hundreds of
I :1 I ~:' I

millions ofmiles ofnew telecornmunicationsl~nesitlf htebeen instalkd bythousands ofproviders

in tens ofthousands ofmunicipalities nation.u4de I~iiec~t years.s Nor (1.oes "delay" appear to have
i,t : '" II

been the real issul:' in the City Signal cases~ijllwek. i,tPa~itbe real prOblem, City Signal would have
11 I I Ii'
1'1 'I, I

requested an order frOID the Commission dir#ting th~cities to complete their review process within
I~I '. ,i

a specifiedperiod oftime. But that is not tb~rli1,(,1ncr City Signal ",ok,. Instead, it is requested

that the Commission issue an order l'e~jng: City Signal to install! aerial lines, without any
,j, I., II

reference to a need for removal of adminiSJive,' bo~~eckS.ir :, Ii ' '

Concerned Municipalities submit' ithat i the ~e&1 Ireason tht: providers have alleged
111 ' ! ~ i Ii .
{, ,I i. Ii :

"unreasonable delays" has nothing to do witJ:1 a p~~"iti,on on entry. R",ther, it is a thinly disguised

attempt to convert a Section 253(c) safe hllbO~I· ~L: ~ se~ion 253(t:,·) matter) so as to invoke a
"I JI ' I I' .
.•' I' I I,

"'i[ , ; Ii'
Commissionjurisdiction. Aspreviously indt~at~ t~e 90mrilissionhas no jurisdiction over Section

253(c) matters. Nevertheless. the providers~cuiatJ th~t ifqtey can cOJlvince this Conunission that
I ~! I, I, I!' !Ji :i II,

5 if II Ii'i,: il ;
By way ofexample. there are over 30'WO.l~C~ tufts of govemilli;nt nationwide.

Concemed MUDicipaJities Reply Comments ·1 ]il, 1, i ,I Ii
February 14.2001 CS 00·253, 254, 255 ,j ,13 I. i . •
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there are substantial administrative delays, .~d tha,t l the reason for ~;'I1ch delays are other thani ' '!. I •

legitimate right ofway matters~ they can conyinee this Commission to l:xercise jurisdiction where

it would otherwise be clearly iDappropri.te,r eobmssiln should uot fall for this trap, To do

so would completely denude Section 253<y of l ~ffiC""y, as provide", could with ",Iative

impunity always allege some element ofosteusible "delay'~ and force municipalities to defend their

ordinances and regulations befQre the eoJssion, ~~ther than the loc,l1 federal district courts. as
,I .

" I'

Congress had intended. IfSubsection 253(dis to h~~e any integrity al all, the Commission must
,1 ;',
j ! I

guard against attempts by providers to trans(cr,nn a dispute iJ+to a Subsc;.;tion 253(b) matter simply

by masquerading under the all too conveniJ rubric!or"unreasonable delay."
, I
I i

One othermatter involving the issue 0rdetaY!'heanlo/iefmentilln, TheCommission should

be aware that there are a number of"rogue providers'~ who. often on the :ldvice ofoverly aggressive

Iawyer., know little and care less about stateb 10C~ iaw,legarding lines in rights ofway.' It is

often these providers who cause the types' lf plobl~.lUS and delays dc:scribed above, resulting in

justifiable concerns at the local level and am~vement to, ack>pt local rigll t ofway laws or ordinances
! [,

so that consequent problem. are addressed, rueh of<lliiances wiUapp),y to multiple providers. so

they can be time consuming to prepare, PartifarlY iecause ~Ioviders c' aen make the contradictory

argument that the ordinance should both (1 )reidenrcal for all provid:rs (level playing field), but
. ji "

l ' ','

6lt is often the same Iavvyers and pro4ders JhO; like MFN in chis proceeding, argue for the
Federali~tion of all right of way matters-thef want )tl,u~ Commission to be the FederaIFrancbising
Authority and FederalRight ofWayManagemerif A~thotitY on teleconunwlications matters for all state and
local highways nationwide. As shown in the initial; Comro~nts of c.:!ncemed COIIlll1Ullities in this
proc~ding, and infra, such FederalizatiQn ofloclI right hfwaymanagemeu t matters is not pemlltted under
ourConstitution and has beenstatutorilydenied tins CdtDmissiOli underSeclion 253 ofthe CommW1ic~tions
Act. ,1 ':

1 14 ;

'J

l
J
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,, ,

I'll 'pll '
sed fro~iprovision8 ~hich they contend should not

H"
I '
! •
,:

, '

nm1!.l~~!kiJzilmJt2..E.CI1~~mJtJl'~eB&Jel~actiti~ve.Costs ofUndermUDdinc

Just as it is the bad apples who often

B.
and Aerial.

apply to them),

rogue providers who complicate matters for

(2) be flexible (such that providers can be

I •

d to oo<ks and requireDlents being imposed where

previously there were none (think of "SliIlULlIlJU'Jg" as ~: example), it 1s in part the actions of such
:' ,
I, ,.

pIOvid~- their actions are part ofthe reason more

municipalities are adopting right ofway ord' ces applicable to all providers, often with attendant

delays while such ordinances are being adopled. '.. ; , '

The general comments filed by v .ous pr~,#ders on the C4:,st of undergrounding are

misleading, but in any event not relevant '" Le DU~.which relate to the specific situation of
i "I

City Signal in the five locations in Cleveland eights, ~d similar lo'cali"ns in Wickliffe and Pepper
"Ii

Pike.
,

The comments are misleading for the: vereasons set:forth next-·(l) they understate the cost
, I"

~. ' :

ofaerial construction. (2) overstate the cost Of'undergrq,,';lln,';ding. (3) ignote low-oostunl!ergrounding

alternatives, (4) ignore cost savings from un rgroun~g, and (5) ignore the far greater bandwidth

oftbe new providers' fiber lines compared tl the ~Op~i~ lines of the uw;umbent.

FIrst, as was pointed out in Conceme: Mun:iei~itieS) January 29 Comments in this matter,
• 'I'

r;
,I

aerial construction is not always easy or i pensi~~~ as industry commentators suggest. New
, i:<:j
" I ~'; ,

providers wishing to plac:e their lines on po s ate tyP,~cally required to pay for the "make ready"
, 1,1

, ! ;:\

work necessary to make the poles ready to a, ommod4e the! installation ofnew lines. The amount
\: i ~'! i
'. I ~ .

of "make ready" work depends on such fact rs as'the ~ecific poles rnl question, their height, age,
I

Concerned Municipalities Reply Comments
Febroary 14,2001 CS 00-253, 254, 255 15
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condition, available free .pace. appliances pJeaJthci~le'bY othbrproviders. n.....01)'gnying.

separation requirements, coderequirements1en~neeringstandar~~ The cost ofmake ready work

can vary from very little (for a pole which cJreadilY ~ccommOdatJa mrw line) to the increasingly
ii

more frequent sjtuation where there is insuffi: ient ~a~~ on the pol~ in ''luestion for a new line and
i, '

the utility company has to install anew, taller 'ole, ~fteJ'!which all eiistiJrlg providers have to switch
! ' ' I '

~ . , : I , ;'

their lines and equipment to the new pole. l1)le old pole is then reri:lovt:d. It can easily cost many
J: ' • ' I'
.If I, I '~

thousands ofdollar perpole to make such a ihnge. And often al1~ the poles on the street must be

replaced.

I,
·1,
.~" I

1
~ I

i
!

, ,
~ ,

Such requirements to ·'change out" a: ~ort~r pole for a taller aIle are increasi.ngly frequent
1, I '1., i

, ~ i , I

as more and more lines are placed on po ~ I ~d a"ailabJe space i:; "maxed out" They are
~ ,

particularly frequent at intersections where:~ ~y; ~f north-so~th utilitY lines encounters and
~ , '! . ,

crosses a comparable array of east-west lin .; willi the.result that Il;tuch more (roughly double) the
I I ; .;

~ , I, ,

usable space is required on the poles located I the intersectidn., hence in:reasing the likelihood that
.d., I' ;, . \;

i ,,' I :,'

poles will have to be replaced to accommo :!!.~ a n~w provider. ld CC' jts increase significantly to

the extent that there are street lights, utilitytrahsfonitleis~ cable televisiol] power supplies, fiber optic

J
!, I,' I ·1'
I ; : , "

ootes or other equipment (other than just $es) ~taChed tp the poles in question. As a result,

industry officials tell municipalities that the ~~st ofnj aerial linJ is oilen in the range 0[$20,000

to $30,000 per mile-in any event far moreJthe~~L thrown o~tby industry in this proceeding.

Second (and third), the industry c!mm~nts, ~astlY ovedtate the cost of placing lines

Wlderground, in part bee.... they ignore 10 J!:<o.i'al~"es. lniPlll1icular. they ignore the well
I: I· " l~

~ I !

1
I
!
t

~, ::
.~ 16
I
!
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known practice of ''plowing" lines

,f
'I!,
'I'·
~H ' •

under~ound,
,I,'.

~hich :is routint:ly used for electric and
;1 ,

i::

communications lines, and which is inexpen~ive.
~I ~" :::

They similarly ignore the new practi~inurban;~eas~fplacing fiber Jines in public sewers.7

J:' "
I~" I I

As is apparent, sewers (stonn and sanitary) a}~ presen.~ in virtually all urban areas where there are
r :I

telecommunications customers, and are ofte1avai4tbl~:at low cost Between plowing and sewers,
Ir~1 . , ; : I

there are relatively inexpensive means for un4~groundingavailable in both centralbusiness district
~:" . i ; i

and more residential settings. Partially Ja result!; ind~stry offici::lls quote cost ranges for
~,' . ; i'
fl , "I

undergrounding to municipalities that often ~verlap tIi~se o( aerial conr:truction, that is, the lower

range ofundergrounding costs overlap the hib end 0;aerial 'constructkn costs. Thus ifthe higher
(: ' : ,

~:. . I ~ :: !
end ofaeria! costs are in the order of$2S,0~;to $30,000 per mile, the ]"w end ofundergrounding

I~\ '
~,:.I

costs starts in the low to mid $20,000 per ml~e.
1'1, .'!l ,; ,I

Fourth. industry cornmenters totally ignore theiinucnlower life cycle costs of'WldergroWld
[;' : :j:

construction. Specifically, as the City o~;!tichmo~d, Virginia pointed out in its comments,
i~ :,; ;:! :

underground lines are not subject to the ravages ofweather, winter storms, lightning, falling trees,
,I!:' ,;i' '

over height trucks, fire and automobiles bonging c%wn utility pole:~, to which aerial lines are
~:, "I
~~ : ; II .

continually exposed.! To provide a few ex~~les, win~ and ice routindy destroy aerial lines. For
~; ,::

example, in northern Vennont in 1999 an icdstoIm destroyed literally every utility pole in a several
'i '1'fi :i: "
:~: " II:, '

7See, e.g.--Amy Larsen DeCarlo, This Fif#rDptic~lan 'sAIl Wet -- Sewers Are Tappedfor Network
Rollout, Tele.com, FeblU8.l'Y 5, 2001; Tim Lemk:i;; Washington D. c., Considers Robot Cable Runners, The
Washington Times, February 7. 200I; Victor Ep.,rein,017f~haJNeb. TOgiVf Maryland Firms Sewer Robot
(l Chance to Lay Fiber Optics, Omaha World, OCtober 17,: 2000; RobotU(lJS Fibre-Optic Cable in Sewer

.~" • I I

Systems, Tele-Service News, January 2001. U, , il:

8City ofRichmond Comments, pp. 4-5.,'":,,,,' ;';'
~ii

Conceroed Mutticipalities Reply Commen15 ~, •• ' I "
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county area. Similarly, hurricanes, tornados ~d strong winds in coastal. central and southern U.S.
I ~

each year destroy tens of thousands of miles' ~ f aeriat lines. In each ClIse, Widerground lines are
, I

I ~

largely unaffected. 1': , ,
, I~

Throughout the U.S. cars and trucks rJ~tinelY ~own utility lines - either by hitting the pole
I

orby snagging the higb-stR:ngth steel Cani:* guy~ artached to the pole. Such carrier and guy

wires are required to have a tensile strength,qf at least 6,000 to 9,000 pounds, with the result that
II

utility poles snap like matchsticks when a cJlpr truck: snags the wire,
I,
I ~

I i ~ : . . '
And lightning strikes all ofthe U.S. wpen it travels d,bwn the stl:eI carrier wire to which the

fiber wire is lashed, it can easily melt or~the non~con~ctiYe fiber line.

B d d }' !,Dtj' I . i i &.. th ....."',t;... n f hIYcontr~t, un ergroun mes are re~ ve y IJl!Ul1une .uom ep::~~ types 0 pro ems
'1;1 r
:.1, : '

- which as a matter ofbusiness strategy and riiarketingitelecommunicati,)DS providers use as selling
I: '

, I
points to customers along the lines of "Our :libes are underground and thus more reliable than the

. !~ .

II'

I:!
aerial lines of your CUlTent provider."

,.

Thus ifthere is a cost comparison to.~ made, ~t must be ofthe [(fe-cycle cost ofthe specific

aerial versus underground line in question, ~! justth~ first cbst. Iffirst: cost were all that mattered,
:il·: .

fiber lines wouldhavepapermacbe aroundtb~ and tfmsy paper sheaths, not the expensive plastic

coatings and sheaths they in fact have. Life 6~cle cost:Would take m:to account the shorter expected
, '\
IiI, •

useful life of aerial lines and their higher m~rtenance and repair costs. Such life cycle costs vary

with the municipality in question - PartiCul~t on sU~h items lUi th~ nature, frequency and severity
. !I ' .

ii Ii '
.1
iL

.11
'J
~ I

"

Coucemed Municipalities Reply Comments
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,;

of the destructive weather conditions descn~labove, whether there ar. trees adjacent to the right

ofway? and the frequency with which utility Joles suffer damage from automobiles.10

Fifth, a cost comparison of the incumlent's aerial copper linel' venus the cost of a new
l

provider's underground fiber line has to tak~ into account the vast difference in bandwidth or
:l ..

carrying capacity between the two. As is ~el1 kIJown, a: single fib~r strand can easily carry

thousands or millions oftimes as ~uch data as listedpair copper, can carry it miles further without
~
I .

reamplification and can cany it without the :distortion inherent in ~pper or other electromagnetic
. I .

based forms of transmission. Comparing ~ominal dollar costs for lines without taking such

dilfurences inperfonnance into acoount is Lik~l~esting that a 1988 Apple lIe OOJDpUter is abetter

value than a 2001 Pentium ill model (or that ~ 1949 Philco ~ black ancj white TV is a better value,1·

than a new HDTV set) - without noting the yJt differences inperfonnaJlce between the two. Ifcost
.i .
! ..

v.i.thout performance was the criteria, aUp)~ would still be fabri~ covered biplanes!.. ,

Fo, the preceding ,easons the genet~r=ents filed by intiuslry providers on the cost of

aerial versus underground construction are ~l~leading and must bel disregarded.

More important, the "general co~¥nts" ofindustry providers aTe just that - general
,t, . . ;

conunents - and do not address the specific! ~ines and costs at iss~e in this case. As Concerned
I . .
~, ~

I·,
, ~

9Such trees or tree limbs can fall and ~~ out lines or rub agJmst them and cause damage. For
example, trees are less common in the West, SoUthwest and Great Plains 1han in the Northeast and :Mid-
Atlantic states. . :j ~

, 'I . I

l°Such accidents can vary significantly, :~epending on ~uch m~tters as the nature of the street in
question (artery, n:sidential), overall traffic acei~t frequeD;cy, street ~dtIl, the presence and frequency of
on-streetparking (parked cars tend to protect uti~~ poles from traffic) apd ))OW far uti lity pole! are set back
from the traveled portion ofthe right ofway. !~; .!

, ~

COIlccmcd MUDicipalities Reply Comments
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I I',

Municipalities showed by the preceding "ass;~J and:in ~heir initial Comments, whether City Signal
I

i
~

faces any increase in initial installation cost, it~' amount, the availability of less-costly altematives
.; II ,

(such as routing lines around the five specific~ in Cleveland Heights where the City desires
! ,

undergrounding) is highly fact specific. Thtse i'are facts which have nOl been provided - not even
i "

,

a map ofthe area or a statement ofhow nl~~eet or miles dfline are potentially involved.
"

. I, ~ ", '
Whether any increase in costs acts as a'r'prohib~tion on entry" to City Signal is equally fact

specific- it is dependent inpart on City Signa~~overallleconqmiCSand business plan. For ex.ample,
; i ,i

undergrounding 100 yards of a 100 mile s~~+n is n~t a prohibition em entry. City Signal has
I r '

provided no information on these poiJlts. A:.dd~S the City ofCleveland Heights pointed out in its

comments, one new provider has been able t~~lac:e its lines lunderground in the areas in question.
I "

I I'

SO the City's undergrounding policy by definition is not a "prohibition on entry" by new
I I' ... f '

telecommunications provider'S. . ! f
I' II •

"" ~, ,

C. City Siln"'s Ajreemellt to tlate Its~Lines Undenmund In Other LoutjonJ
Belies Its Co,tennon That Such a Reg~nt Is An Effective Prl!)hibidoD To Entry.

I •

All of the foregoing analysis is unneJs~ary, ofcours~, ifChy Signal has - as an empirical,
I. I' .

factual matter - actually placed some of jtsl~n~s undefground (or agrel:d to do so). If City Signal

f
has placed some of its lines underground, ~H it has demonstrated that the cost is evidently not

prohibi.tive, i.e., the project apparently remaiis~onanlica1ly viable ewn with the undergrounding
, ~ , ~ I

requirement. Even evidence of a provider's hbeeme~t (during the coursr:: ants negotiations with
,i." ~ ,

: . r .

the municipality) to comply "'ith the muniCipality's requirements is slJfficjent to demonstrate the

'I f " . '
absence of any real barrier to entry. Several r~ent co~ cases under Section 253 have expressly

rejected claims ofa "prohibition on entry" o~ th~ like in!part based on evi deuce that the provider had

I
Concerned MuniCIpalities ~iy Comments
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agreed to the restriction being challenged. See, e.g., City ofDearbom,!!~ 16 F. Supp 2d. at 790
i

791; City of White Plains. supra, 2000 U.S.'Dist. LEXIS at *47-48.
I

City Signal states in its Petitions in Utesecases that it is building an extenslve fiber optic

Tletwork throughout "various municipalities in Northeast Ohio."11 As set forth on the map of

Northeast Ohio attached to Concerned Muni~ipalitles' ipitial Comments in this matter, that territory
, .

• • 1

extends (roughly) 100 miles east to west and a companible distance north to south. It encompasses

"
all ofthe Cleveland, Akron and Youngstown Metropolitan Areas whichhave acombinedpopulation

I' "
of approximately 3,5 million. It is a certainty, that City 'Signal hall agreed to place its lines

,

underground at various places in this large area.
I

A key factual point are the circumst~ces and tenns and conditions on which City Signalhas
.1 . '

,.

agreed to place its lines elsewhere. Concemyd MUnicipalitieS believe that it is likely that. much as

in the White Plains and DQarbom cases, City!Signal's other 1Wdergi~uruling arrangements will give
1'1 '
I .•

the lie to its "effectively pI'ohibit service" cl~ under Secti~ 253, or to other material points of its

case under Section 253. Undergrounding is qot a "prohibitionon entry"'lfelsewhere City Signalhas
, .

voluntarily agreed to place its lines underground. Unfortunately, th~ extl~nt to which City Signal has

done so is likely to remain unclear withollt ~er:discovery.· As a!esult. it may be desirable, ifnot

necessary, to undertake a contested case hearing inmder to consider and resolve these factual issues.
" ., '

Ii '

J1 See, e. g. Cleveland Heights' PetitiO~i:at P~agraph 2.

Concerned Municipalities Reply Comments
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" I ~I'
I' I , ' ~

: ,I

y, COMPETITIVE NEUTRALITY~ NONDISCRIMINATION
, f

; 1 ' i~
A. The Competitive Neutralitjr!RuIes Allow for A Reasn1able DjstinctionVnder

• 1 I, II

these CU"CuIDStanees. 'i:
~:,.

Subsection (c) provides that nothing in Section 253 shall e~ect "the authority ofa State or

local government to manage the public rights of way," proVided ~uch management is done on a
i: " it

· I 'f
"competitively neutral and nondiscriminatory ,basis ...." Some cl,>mrnentators have asserted that

i~

this latter clause requires municipalities to~tee a ~level playink field" such that no distinctions
· . ;,

,

~ ; . 'I

at all can be made between classes of proV1ders~ 1:

· ~
Such COII1ments are in error. A ~hole series at Iecen~: court decisions have made it

. ': 11

wlequivocal1y clear that this is not the statutory standard, and is n~t th,~ meaning of"competitive
· r! : ~

neutrality." In City ofWbite Plains, supra, 'for example. TCG N~ YClrk had challenged the City

: '.,' li
of White Plains franchise ordinance on the:grounds tllatsi.mila.r ffancJ:dse requirements were not

I'
, , , ,I ,~

made of the incumbent provider, Bell Atlantic. TeO contended th~ this disparity violated Section
" I,
, I,

253(c). The court. however. expressly rejected thin conterition, stating that ''the City need not treat
. . f: . : .: 'il

BellAtlantic andTCG identically inorder tosatisfy Section253(c)J' 2000 U.S. Dist. LEXIS 18465,
'!: I I

at *50. The White Plains court went on to u()te that Congress had! com:idered, but then explicitly
I. , I:

~I

rejected. a proposed "parity" provisionwhich:would have proltibiteddistinctions betweenproviders.
: '. , I 1:

,,:, " jl
14. at *51 (referencing 141 Congo Rec. H8421) (August 4,19~5). Sfe alll() AT&T Communications

:i' : ' ,I: ~l
J ,. ~i

ofthc Southwest. Inc. v. City ofDallas, 8 F. Supp.:2d. 582~ 594 (N.D. TI~X 1998) (discussing the so-
;: 'Ii
; " .,' !I

called Stupak Amendment, and affirming that the amendment c1~ly reflects Congress' rejection
.:;! I I'

::, ' ,.'. •. II

of the "parity" concept). Even tlwugh the #mte:Plail.lsfran:chise:~ould impose disparate fees on
::', ' I jl

,~, , I :
t d .' ,'I ~

TeG than on Bell Atlantic, the coun was ,vrlling to find the frtnchise to be noncompetitive or

; 11 ~~

Concerned Municipalities Reply Comments
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ld. at *55-56 (emphasis added).
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?
""

Pii
discriminatory, particularly when it consi4fed that Beil Atlantic h2!j provided other benefits

;,:: !
l,. I

"compensation in kind" to the City in previous years. ~.Iat "'54·55. The court then concluded:
i I:: .1It ..

The Court finds this evidence is suffl~ent to sustaln the City's burden that the fees
charged to reG and the fees paid ~i Bell Atlan~c are competitively neutral and
nondlscriminatory. leG offers no ~~oftbat the fee "charged" to Bell Atlantic, as
opposed to that which would be imp~edon TeG.' would have ~l noncompetitive or
discriminatory effect. Simply asSert18i that the fees being chan:ed were "different"
or "unegual" is an insufficient de~onstration that they are .noncompetitive or
discriminatory in violation of § 253(£}. See CitY ofDearboI'J~" 16 F. 2d. at 792
("Nothing in the debate of the Stup~-Barton amendment, whk:h became Section
253(c), indicates that it was intendedJo force local authorities to charge exactly the
same fees and rates, and, in fact, iiJexphcitly rejects that proposition."); City of
Dearborn. 16 F. Supp. 2d. At 792 ("cP~petitivelyneJtraln and "nondiscrirninatoI)'''
is not the same as being identical) (~ting 141 Congo Rec. H8421).

ii::
II '"
ri
~ :1' I

!!'
u!.; ,

A similar conclusion was reached injTCG Detroitv. City ofDe:;lrbom, 16 F. Supp. 2d. 785
~ r' , .
H: .

(E.D. Mich. 1998). TeG there contended'lj#mong other;; things, that Dearborn's intention not to
tl .

'"1"
impose on Ameriteeh (the incumbentprovidbi) the same fumchise oblig:l.tions as it sought to impose

!.tl;
on rCG constituted impennissible dis~ation. h ;in White Plains, the court rejected that

If ' I

argument, concluding: I' 'f:
.t!
!,!i "

"TCG goes too far by equating the Cfffty's answer:tbat the requirements will not be
identical with a contention that it ~.~pnequal or d.isQ"iminatory TCG presents no
evidence to the Court that the City nh,st.impoBe e~actly the sam,;, agreement on each
telecommunications provider wittibut consideration of ea4:h pro\lider's size,
contemplated use of the right ofwf space avail~le and the like. Moreover. the
explicit language of the statute ~not regyir~ such strict enuality. All that is
required is that the compevsation sijt·-ht be Donaiscriminatorl' and competitively

'
~r "I •

neutral." 47 U.S.C. § 253(c). ,/1,1 .:

16 F. Supp. 2d. at 792 (emphasis added). Iii'
1:\1
,.~I
ql
"Il:lii

ItI
1"1 23
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I • ,
The isoue ofdiotulctionobetweenanlumbenlP;<O~derand • new provider was raioed even

I I

more recently in Cablevision of Boston, Inel v. Public ~provement (:';ommission of the City of'I . .
Boston,~, 38 F. Supp. 2d. 46 (D. Mass. 1999),~ :184 F. 3d. 88 (1st Cir. 1999). The cowt

) :
~ . I

there upheld the right ofthe city to distinguish between ~ incumbent provider, which already had

d · d 1 ..1 d: 'd th h' 11 dcon lOt an was mere y convertmg It to neWJ~' an a nc: proVl er at soug t to msta new an

additional conduit. As the court put it: •: : :
. . ; ,

. I :

Constructing new conduit requires' ,digging up I the City strocts and attendant
disruption. Putting new cable in exis '"g conduit ot converting existing cable to new
uses does not require digging up snesor disruptibn., Thus. it it! not discrimination
for Ci t v di ffi . .ei:i:'o e I etlan ofcol'lduit that is new and
for the conversion of the uses to which existing cclnduit can be P.ut.

[

lJ2 14' In 18; 00 FAX 616 :J36 iOOO

184 F. 3d. at I03 (emphasis added).

The law clearly recognizes the ri

i
1 I

of muni.ciJahties to make reasonable distinctions

between providers - including distinctions b ,:' ceninc~berit providen. andnewproviders- where

the circumstances warrant. I

·1" .24

B.
, f

, " I

Requiring new and rebuilt lines to "eplaced un~l1ground m.!i.kes sense both because it

addre!'e. ..nous health and oafuty P<Obl;1 ,and bee,e il Iowen the coOl ofundeI]ll'Ounding.

The Cities' requirement is also competitivel~,;neutra1and ~on~iscrimiuatory. In fact, it is the new
1 ,I

providers who believe they would get a co~tive adva~tage by requi.:dng the incumbent to place

a much greater length oflines (thal'l the CLEJs currently ~roPose to buHd) underground, having the

inewnbenl incur this large costnow (thusgiJhi theCLE~S a cool advantage) and then allowing the

CLEes to use the extra space in the newly c1ristructed cdndUit at a favorable rate.
",Ii " I,'

. ,

1 I
Concerned MWlicipaJitics Reply Comroenu
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i
I

'1 I

At the outset, it should be noted that itn1Palities--or any govemment Bgency-eomnlonly

state that a certain amount ofan item is accep~lJ, but ~at increases wi IL be harmful. Preventative
;:j: i .

or ameliorative measures will thus apply only ito increases.
'I I

Examples occur in municipal zoning~:~~ an area is: zoned or r;~zoI)ed,often there are uses

that do not confonn to the new zonin~, requirements. Such "nOD-conforming uses" are

! i
i
II

I:
: I'

I:
i

2~,
, '
: :.

grandfathered, Over time, they come into c~mph~ce with the zoning :requirements as the uses of

grandfathercd properties change andbuilJ ura~kan~ replaced

The SIUIl. is true with respect to~~rf~ c6nunis.ion's rule<. OIlen new requirements

apply only to items built or actions tclken a.tUr a dertain date: In these ,:ases there is no immediate

requirement to go back and bring existing mlLla10ns into ~mp1jance \\lith the new requirements,

although this will occur naturally over tiDlell: ; •

Here, the Cities have made a deteJnatibn that additionallinl:s would be harmful to the

Cities, their residents and the public interest.!Los~ muriicipalities are aware ofthe extreme example1 I .

ofexcessive overhead lines reflected in grapTI.~p+~ofovem.ad line; onthe streetsofNow York

City a century ago. TIlere were literally hundie~ ofllnes in the air. To accommodate them utility

poles wereunusually tall, with multiplecrosf~cioSS8IrnSon them ., pm,ide attaeIllnent points

for the large number of wires. And thi~' I8rg~nw!nber of lines [N~,t only ran up and down,
;' I: .

longitudinaily along the streets, but for each: there .were multiple "drops" or lateral connections
I' I:· i
1 I :

running across the street to the customer be s~ryed. Large building.;; with many customers led
i. I'

to large numbers ofsuch laterallines,l:

Concerned MUDicipalities Reply Commems
February 14, 2001 CS 00-253, 254, 255
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I !

,I,

1-
'1 ! ,
J; i I.,:: . ,"
1, I I:, II: I: l: ',: '

Such large numbers oflines are not ~iy aeSth~ticallyobjectionable, they are also harmful
.~ I I : i, • I
., I

to residents businesses and business deyelo ,: I:ent. ' As indicated in prior portions of these Reply
'" I', '

COnlments, overhead lines - especially the' ,~tr~i~g number of overhead lines being proposed

th..., days as teJooommUDications. school J~,' ~otl;t l.anun,·gnetworks, cable systems and other"lJ r ' : I ' ,
lines expand - PO" very real problems andr hatard.. ]lor examp!e, the more liDe•• the lower

passing truck••napping the pole and droppin :~mjd)ivt~ into thestreets. Falling poles,lalling

wires and live wir.. in the streets and ,ideol' .: ~ '100'be; siirious safety hazards. It is fOr this reason

that utility lines area have been placed und~~d~most ~entral bU~;lJless districts as well as in

most residential developments built in rec~,ll~ecL~.i' '
. :'1,: ,

And fallen liIles disropt both comm ,. ~tatibris :ahd business. Sta1:ed otberwise, underground
:' L i:'! '

lines are more reliable than aerial lines, and ",~I:ptge~~ed'as such by residents and businesses. It is

thus appropriate for mUDicipalities, as a p : ~~th~ ~ilressive management of the public rights

of way, as well as to protect the public. ~teJ !and. welfare, to re4~uire that lines be placed
';! I I: i

~ Iii i ,'I .
underground. Here, Cleveland Heights h~:~rifa~?h~t its requirenlents are part of an overall

, ',I: ,] ,,: I •

effort by a city built in the first half of the, Olll C~t1:lry! to ,prevent the deterioration of its older
"'; ,] " '.
~, ,I" I. '

business areas and assW'e that they remain " ili ili th~ Ifate ofcompetition from the new suburbanr: "1 ! ',!! I:
", I, ", " '

business areas built in the late 20th and early ~ 11 51 teritwy~
I "I I,'

~ I: I ; I 1

.~ I: !: i
.::1': ',1'

;, I;' i 1:1 ' . .

12 1 \r ;, i·l ! "

. Lines runnin~ across a street can ~ag too Id': ~ ito~1 alv~~ty ofreaSOilS, 'including impro~~r installation,
Ice accumulatIons, drops or guy WIres on~ 0 'sIde o£the pole lhJtll the street glvmg way (such
that the pole tilts towards the street, lowerin ~ t}J~:,mi,~ cri,ssing the stroet) and so on.

C{)ncerned MUDieipalities Reply Comments ' ~: ,: Ii.. ) ,,:.,'::
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occurs.

reasons include the following:

Concerned Municipalities Reply Commeots
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I ..l
I ,:1,
I :q, I

The comments of the new providers state ~~,the only way to go about this is for cities to
·i

require all lines in affected areas to be placed un,o~uDd at the same time. In effect~ the new

providers want a "one size fits all" Federal policy on;utility line Wldergl"Ounding~ applicable from
'I

Maine to California and Guam, and from the State o~WashiJ;J..gton to Flurida and Puerto Rico, and
,.I

: 1·'1 I

encompassing all lines that may be in the air- eleetric~ cable, telephone 8Jld other. The Commission
"

must resist such "Federalization" because theprogi-essive approach takenbythe three Cities not only
· ..i

makes sense~ it is competitively neutral and non-dis~at~ry and thus within the safe harbor of

Section 253 (c) of the Act.

TIle question the three Cities faced was ~w: to :address undergrounding. In some
, ;: .

situations-such as where adowntown business dj~m:~t is being extensi'iely rehabilitated, or where

· I 'I ' ,
utihty lines will have to be replaced (such as due to a ~oroughfare is being widened) - it may make

1.,;
.;1 •

sense to have all utility lines placed underground ali!)he same time. Where it is appropriate, this
'.'.'1
j~ i

.,1'

In some situations, however~ it is mrt ap),ropn,ate, There are good reasons why a City may
:,1 1

• . . ! H
require (in essence) that only new or rebuilt fui~ iIli¥ certain area be placed underground. These

if
First, it costs less. It costs less becaUse it is l~s expensive to WHit until a line is going to be

il'I'
. I '.:

rebuilt and only then require that it be placed u~eir~~und, as compared to requiring old lines to be

placed underground now and then later incUr ~e ~~~tiOnal expense of replacing the old lines with
· ; i:\:

new lines. Reducing the cost of compliance is ah q~io,us public' weWare benefit. Indeed, as the
I "j.

industry conunenters acknowledge, the in~~eft ~vide~ are facini~: a massive rebuild as they
1:,1

':1.

i !'f'
.27 jii.

1'1:
:~ I I

:,
"1i i..,
,'i

:il:',.
I! I
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"I!I',
, iii'

scramble to replace their antiquated copper lines witl:fiber. See, e.g., Comments ofAdelphia at
" '

PI '
p. 26, n. 34, It is thus only a question oftime before ~Pstructjon by the incumbent alone will result

Ei'

in the undergrounding of its lines in the areas in quJtion.
,1'1'i~, :

Second, requiring only new and rebuilt lin~: to be 'put underground defers the expense
iii·

involved. The cities are thus notbeing spen~tiuifts with the t~lecommurLications providers' money,

but are allowing theproviders to delay thecostofund~grO~ing and spread it out oversome years.
Ii[
i:I'

Third, requiring only new and rebuilt lines tot put ~derground.lets marketforces operate:

The lines that get placed underground first are th~t that have the highest return (e.g-reach the
!ff

largest number ofcustomers), are least expensive to ~lace undergrouncL or both. 13
I,
;I, .

Fourth, preventing the construction ofadditio~allineswhich wouldmake theproblem worse
II

only makes sense. 14 At the same time, municipaliti~, like this Comnlission, are sensitive to the

costs that ofnew regulation - here the cost Of:UDderJ~unding - and rec(lgni2:e that a plausible case
!II,

can be made that if the municipality, its residents an~'bUSjnesses have lived with the existing lines
. [I'

for many years, that they live with them for a few m~~e years until a rehuild or upgrade occurs-as
~~:

, : Hi l

long as new aerial lines aren't being built to make ~ters worse.
:il',' .!1 i
ji
II~I

, I,r

ii

l

i ;
, i Ii, ..

.'.. I:: ;
uHowever. the new telecoromunications,pro:Vid~ prefer regulaticln to market forces because (as

discussed below) they believe regulation gives them a ctimpetiti,ve advant~~ge.

14Contrary to the suggestion of the pro~d~sJi~"Ch additional wire has an impact And if a
municipality lets one more wire be built overhead, how~ it then keep out the next, and the next, and the
next? Each new provider argues that the in~CD~ ~act of its line is nil. If accepted, this argument
leads directly to no change from the current sjtuatlon':"aI# an increase in the problem trying to be addressed
and corrected. • ;; •

I: ,
i·
I

, 1"

28 Fi'

IIill
ji/'!
!':'I,
HI

. [:/'
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:i'
; il,
I :~!

Municipalities thus can legitimately detcrmiti~ that appropriate management of their rights
, ,!',

, I~'
I I~,

i!:
of way in some instances require lines to be placedl:undcrgtolUld progressively, over a period of

years, as current Jines are replaced and new hnes are!~uilt. .k. is apparemt from the preceding, such
· 'Ie

a policy is competitively neutral and DOn-discrimi~ry. It is a distinction based on the time of
, ' !~ ,

," I
rebuilding or construction, regardless ofwho does it.'It is also a distincti.on which ofnecessity will

• 'I I j,

,I::'

impose large burdens on the incumbent provider, ifhose lines are st:emingly ubiquitous. The

incumbents have to build or replace millions ofmil~~1~Ofexisting lines both 10 replace deteriorating
,'j::

and obsolete plant, to add new capacity, and toinsf,lll new fiber plant to compete with the new

, iW: '
providers. It is simply market forces and specifics 9fwhat Jines need Jreplacing (or an upgrade in

'1,1"

,I~

capacity) which determine which lines theincUrobtrbt will have to bui:ld/rebuild, and hence place
· ,I;'

underground. : I:: ,· :I~ ,
'i'" '

Thus, although the incumbent provider in:ayl~t be having to place its lines underground in
I : i~;

I ,'.' I J

the five areas ofCleveland Heights today, itmay well\be placing lines Ut.lderground elsewhere in the
, I : I~ I

City. Stated more generally, the appropriate CQmpifFon (at'a minimuxJ:'l) has to be city-wide, and
1"

cover a several-year time-span, viz-the policy ~u~,~~consjder the line8 the incumbent has placed
1:<

,t :
underground~ the City over a several-year time sp~as compared to th)se placed underground by

the new proVIder. ' I Ij! ,

In fact, Concerned MWlicipalities belicJ.,~ Jt the new providf:rs are pushing for a policy
il:: :

requiring all lines to be placed underground sPeciij~l1Y because they think this will give them a
'! Ii;

competitive advantage: Require the incumbent..~h~'ha.5 lines everywhere, to incur the substantial

cost ofputting existing lines underground. ThelrieJ~roviders don~t have this expense (or much of
; , :II!'
. ! ! ~ ~

q;
.i'i:,II

I I I/J

:29' ):

, :Ii

I :,/l
l' I j~;

ij:
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i I

,

Ii i
:' ,

'f·
I Ii'
~ Ii ! ,

it), so forcing the incumbent to incur lar~ COrlS ,~ theU: advantag". It is doubly to lb. new

provider's advantage if (as municipal or ot6er JOliC1~ often require) tb.e incumbent installs extra
j. 1,1 ,

conduit, wbich the new providers can then ~e ~t a ~ction df the cost ilucurred by the incumbent.

i I:

Ii'
I ~ Iii !

For the reasons set forth above, the three reti~ons for :Declaratory Ruling in CS Dockets 00":

253. 00-254 and ()()·255 should be distnis,1 ~tho~~ei action by ".:he Commission.
, : ',Ii.

~ : ~ '

.,: 'I' •
I" r-

DaleR~' et

il!: !

Jopn \Ii.iPestie
Dale ~etberg

/ '1'
I v~q¥, Rm~ERlNG, Scm~fIDT&HoWLET1'LLP

. 33iJ Bti,4ge Stryet, N.W.
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